3 now determines that claims in the ET and appeals to the EAT can only be started and continued upon payment of fees 4 unless an individual qualifies for a full or partial waiver known as a remission. 5 Claims are divided into two types, each with two separate fees: Type A claims, which include unlawful deductions from wages and breach of contract, attract an issue fee of £160 and a hearing fee of £230; and Type B claims, which include unfair dismissal and discrimination, attract fees of £250 and £950. Different rates are applicable in claims involving multiple claimants. Appellants to the EAT are charged a lodgement fee of £400 and a hearing fee of £1200. 
At a previous judicial review application 6 Unison ran a number of arguments to challenge the legality of the regime. Although unsuccessful, not all of these arguments were completely rejected by the High Court with two (outlined below) found to lack the robust evidence required to justify overturning the policy. As the application had been brought prior to the publication of official statistics showing the decline in the number of ET claims, the court found that it was too early to say whether the fees would have the unlawful effects claimed by Unison, holding that "[i]t seems to us more satisfactory to wait and see and hold
the Lord Chancellor to account should his optimism as to the fairness of this regime prove unfounded." 7 Unison's appeal against this decision was subsequently stayed and permission was granted to bring a second application following the publication of official statistics.
B. THE APPLICATION FOR JUDICIAL REVIEW
In the fresh application Unison, with the Equality and Human Rights Commission as intervener, challenged the fees regime on two main grounds. Firstly, that it has had a negative effect on the access to justice of certain groups of claimants in violation of the EU principle of effectiveness, making it virtually impossible, or excessively difficult, for a significant number of potential claimants to afford to exercise rights conferred by EU law, thus making such rights illusory. Secondly, that the regime indirectly discriminates against women, who are more likely than other groups of workers to be on low incomes. The Lord Chancellor's failure to establish that such disadvantage is justified renders it unlawful under EU law, the ECHR, 8 and section 19 of the Equality Act 2010.
In evidence Unison relied on statistical information which showed that from October to December 2013, following the introduction of fees, 79% fewer claims were accepted by the ET compared with the same quarter in the previous year. For equal pay claims the figure was 83% and for sex discrimination it was 77%. 9 The statistics for January to March 2014, which recorded a reduction of 81%, showed that the earlier statistics were not aberrant.
participate in litigation which is not directly concerned with resolving their personal dispute is a lot to ask. Even where willing individuals are forthcoming, the standard against which their circumstances will be judged is likely to prove rather difficult to meet: rates or absence of compensation in some claims; and the difficulties experienced by many successful claimants in enforcing a money judgment. 24 When placed in this context, spending £390 to chase a similar amount in unpaid wages is probably not a risk worth taking.
However, if a claimant in this position were found to have access to £390, could it still be asserted that the fee had made access to justice "excessively difficult"?
Recognition of the near impossible task that the High Court has set for Unison brings us back to the ET statistics which, on a closer reading of the judgment, actually appear to have been very persuasive in convincing the court that fees have made it excessively difficult for many claimants to proceed. In Elias LJ 's statement that the statistics "…demonstrate incontrovertibly that the fees have had a marked effect on the willingness of workers to bring a claim", 25 it is the use of the term "willingness" rather than "ability" that introduces the margin of doubt exploited in the judgment. Perhaps Lord Foskett's words provide a stronger endorsement of Unison's approach: 26 <EXT>The effect of the new regime has been dramatic … so dramatic that the intuitive response is that many workers with legitimate matters to raise before an ET must now be deterred from doing so because of the fees that will be demanded of them before any such claim can be advanced.<EXT> It is unfortunate that the court felt unable to make the inference required to find the statistics capable of demonstrating that the fees represent a substantial and insurmountable barrier to justice for many workers.
E. THE FUTURE: A NORTH-SOUTH DIVIDE?
The fees policy is likely to provoke much further debate and may even prove to be the catalyst for a divergence in approach between Scotland and England and Wales. The Scottish
